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RAISING THE BAR TO FEDERAL COURT RELIEF:

THE EFFECT OF TWOMBLY/IQBAL AND NEWLY RIGOROUS CLASS
CERTIFICATION STANDARDS ON THE SUBSTANTIVE VIABILITY OF CLASS
ACTIONS IN FEDERAL COURT

Margaret M. Zwisler'

The modern class action in federal court is of relatively recent vintage. It was born with
the 1966 amendments to the Federal Rules of Civil Procedure. Congress had approved the first
Federal Rules of Civil Procedure in 1938, and those rules contained a precursor to the current
Rule 23. But 30 years of experience with the first Rule 23 convinced the drafters of the 1966
amendments to the Federal Rules to overhaul the class action rule completely.

There were certainly many reasons to reform the first Rule 23. For example, it created
three kinds of class actions denominated as “true,” “hybrid” and “spurious.” The categorization
of a particular class action into one of these types depended upon opaque definitions of the rights
at issue on the substantive claim. Perhaps the most problematic of these categories was the
“spurious” class action. A plaintiff could bring a spurious class action on behalf of all potential
class members who had a similar claim against a common defendant, but the judgment bound
only the named parties in the litigation. Thus, potential class members could await developments
in the case before deciding whether to join it. If the named plaintiffs won the case, other putative
members of the spurious class could intervene under Rule 24; that rule provides a right of
intervention (even after judgment) to any person “that has a claim or defense that shares with the
main action a common question of law or fact.” But, if the named plaintiffs lost the case, absent
class members were not bound by the adverse judgment. The Supreme Court described this
inequity as “one-way intervention” and said that it was a “recurring source of abuse” that led to
the amendments to Rule 23 in 1966.> Since most class actions are filed against corporations, a
principal impetus for reform of the class action device in 1966 was the limitation of corporate
liability. The business community largely supported the reform.> With the benefit of hindsight,
one can describe this circumstance as an illustration of the law of unintended consequences.
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2 Am. Pipe & Constr. Co. v. Utah, 414 U.S. 538, 547 (1974).

The plaintiffs’ side of the bar also supported the 1966 amendments to Rule 23; it is
generally agreed that the amendments were intended to provide more open access to the
courts for victims of discrimination (Congress had enacted the Civil Rights Act of 1964,
Pub. N. No. 88-352, 78 Stat. 241, two years earlier) and a greater likelihood of recovery
to consumers whose claims were too small to pursue separately. See, e.g., Deborah R.
Hensler, Revisiting the Monster: New Myths and Realities of Class Action and Other



Within five years of the effective date of the Rule 23 amendments, class actions had
become a major aspect of antitrust enforcement. In 1971, Professor Handler noted that “class
action allegations have become the boilerplate of many, if not most, private antitrust
complaints.”* In the ensuing decades, the number of class action filings has waxed and waned
within a narrow statistical band; these fluctuations in filings appear to be related to the nature and
extent of government antitrust enforcement, which typically triggers class actions, and
substantive developments in antitrust law that disfavor plaintiffs’ cases and may have
discouraged plaintiffs’ lawyers from filing them.’

The number of antitrust class actions filed in federal court is now in decline. One
account notes that, while there were 209 class action filings in 1999, that number increased to
766 by 2008, dropped to 375 in 2009 and will return to 1999 levels in 2010.® The question is
whether this drop in filings may be caused, not by some change in antitrust law that renders the
substantive claim itself less viable, but by procedural roadblocks that (for better or worse) may
eliminate the claim before an adjudication on the merits.

This note examines the evidence that relatively recent changes in the rules that govern
litigation practice have affected the sustainability of antitrust class actions in federal courts. The
first issue is a familiar one: whether the Supreme Court’s recent interpretations of Rule 8 of the
Federal Rules of Civil Procedure in Twombly and Igbal have killed federal class actions in their
infancy and thus contributed to a subsequent reduction in filings. The second issue relates to the
viability of the class action at its core, after it has survived the Twombly motion. We examine
the effect on class certification decisions from two other procedural events: the 1998
amendments to Rule 23 that authorize appeals from denials of class certification decisions, and
the Class Action Fairness Act, 28 U.S.C. 1332 (d),” which brought most indirect purchaser class
actions into federal court.

The Twombly/Iqbal Hurdle

Large Scale Litigation, 11 DUKE L.J. CoMP. & INT’L LAW 179 n.3 (2001) (citing the
Working Papers of the 1966 Rules Advisory Committee on Civil Rules on Proposed
Amendments to Rule 23 to the effect that the amendments to Rule 23 were designed to
affect social reform).

Milton Handler, The Shift from Substantive to Procedural Innovations in Antitrust Suits,
71 CoLuM. L. REV. 1, 6 (1971).

For an interesting examination of this topic, see Stephen Calkins, An Enforcement
Official’s Reflections on Antitrust Class Actions, 39 ARIZ. L. REV. 413 (Summer 1997).

Donald W. Hawthorne, Recent Trends in Antitrust Class Action Cases, 24 ANTITRUST 3,
58 (Summer 2010).

! 28 U.S.C. § 1332(d).



Prior to the Supreme Court’s opinion in Twombly,® federal courts assessed the allegations
of a plaintiff’s complaint under Rule 8 of the Federal Rules of Civil Procedure, as the Supreme
Court interpreted it in Conley v. Gibson.” There, the Supreme Court construed Rule 8 to prohibit
dismissal of a plaintiff’s complaint “unless it appears beyond doubt that the plaintiff can prove
no set of facts in support of his claim which would entitle him to relief.”'° Thus, an antitrust
plaintiff could force the defendants to engage in lengthy and expensive discovery without regard
to whether its factual allegations, even if true, would get it to a jury.

The Supreme Court’s Twombly opinion changed this dynamic. The Court held there that
an antitrust complaint under Section 1 of the Sherman Act “must contain enough factual matter
(taken as true) to suggest that an agreement was made,” thus rendering such a complaint
“plausible on its face” and entitling the pleader to discovery. The Court made no attempt to
conceal its view that the aim of its decision was to prohibit plaintiffs who ultimately could not
survive summary judgment from wasting the parties’ and the courts’ limited resources in years of
costly discovery.!' Two years later, in Igbhal,'* the Supreme Court strengthened its directive to
district courts to act as federal court gatekeepers, holding that an assessment of the plausibility of
a claim for relief “requires the reviewing court to draw on its judicial experience and common
sense.”’® Thus, a district court judge may decide whether a plaintiff can proceed with a case
based, in part, upon the judge’s own internal compass and not solely on whether a plaintiff has
alleged facts that, if taken as true, state a claim. So, the question is whether these new standards
have enhanced the rate of dismissals of antitrust class actions on 12(b)(6) motions.

It is difficult to obtain complete data specific to antitrust class actions but we can draw
some conclusions from more general studies of the disposition of cases post-Twombly and Igbal.
Patricia Hatamyar has recently published an extensive empirical study of the Twombly/Igbal
effect.’* Professor Hatamyar selected a sample of 1,039 cases in which defendants filed Rule
12(b)(6) motions between May 2005 (two years before Twombly) and August 2009 (two years
after Twombly and three months after /gbal), and developed a multinomial regression (using the
ruling on the motion as the dependent variable). The regression results show that the rate of

8 Bell Atl. Corp. v. Twombly, 550 U.S. 554 (2007).
’ 355 U.S. 41 (1957).
10 Id. at 46-47.

See Twombly, 550 U.S. at 558-59, discussing increases in judicial caseload and the costs
of antitrust discovery.

12 Ashcroft v. Igbal, 129 S. Ct. 1937 (2009).

Igbal was a civil rights case, and, as such, settled the question whether the Court intended
Twombly’s construction of Rule 8 of the Federal Rules of Civil Procedure to apply to all
federal claims or only to antitrust claims under Section 1 of the Sherman Act. Prior to
Igbal, federal courts had applied Twombly’s plausibility standard to all aspects of an
antitrust complaint. See, e.g., Pac. Bell Tel. Co. v. Linkline Commc’ns, Inc., 129 S. Ct.
1109, 1123 (2009) (requiring Section 2 complaint to meet the plausibility standard).

Patricia W. Hatamyar, The Tao of Pleading: Do Twombly and Igbal Matter
Empirically?, 59 AM. U. L. REV. 553 (2010).



granting such motions increased 4% after Twombly (from 46% to 48% of rulings), but 21% after
Igbal (from 46% to 56%). The results also show that the odds that a court will grant a 12(b)(6)
motion were 1.81 times greater under the Twombly standard than under the Conley standard,
holding all other variables constant. Under the Igbal standard, the odds that a court will grant
12(b)(6) motion were over four times greater than under the Conley standard, again, holding all
other variables constant. The results are statistically significant.

The regression results reflect the rates of dismissals of all types of federal claims. But
Professor Hatamyar also presents raw data regarding the dismissals of cases on the basis of their
subject matters. She concludes that the percentage of motions granted in antitrust cases is above
the average of the grants of such motions across all types of suits'

A study that focused solely on antitrust cases reached similar results.'® This study
examined rulings on 12(b)(6) motions in 170 antitrust cases between May 2007 and January
2010. It concludes that the rate of the granting of such motions in antitrust cases generally is
almost 2:1 (65.3%) since Twombly. Courts of Appeal affirmed these dismissals in 86% of the
cases that reached them. Finally, a study that focused solely on the rate of dismissal among 121
antitrust class action clusters since Twombly and Igbal between May 2007 and January 2010
found that courts granted them in about half of the pending cases.'’

An Informal Survey Of Results

We also examined Twombly decisions from May 2007 to the present. The results are set
forth in Appendix A. We found that court granted these motions, in whole or in part, in slightly
more than 50% of the cases.

These studies all point in the same direction: the Supreme Court’s deliberate decision to
make it more difficult for antitrust plaintiffs to pursue their claims has had its intended result.

Class Certification and “Rigorous Analysis”

There have been two substantive changes to class certification rules that may have
affected the availability of class certification to plaintiffs who have survived the Twombly hurdle.
The first was the 1998 amendment to Rule 23 that permitted discretionary appeals of class
certification rulings. This new Rule 23(f) provided appellate courts with reviewing power over
district court class certification decisions, and has led to extensive appellate jurisprudence as to
the appropriate standards to use in judging such motions. Prior to this amendment, courts had
struggled for over two decades with the question of the appealability of class certification orders.
In 1978, the Supreme Court rejected the holdings of several circuit courts that plaintiffs could
appeal the denial of a class certification motion as a final order under 28 U.S.C. § 1291 upon a

15 Id. at 627, App. Table B.

Heather Lamberg Kafele & Mario M. Meeks, Antitrust Digest: Developing Trends and
Patterns in Federal Antitrust Cases after Bell Atlantic Corp. v. Twombly and Ashcroft v.
Igbal (April  2010), http://www.shearman.com/files/upload/AT-041910-Antitrust-
Digest.pdf.

See Hawthorne, supra note 6, at 58.



finding that the denial would sound the “death knell” to the case, or under the “collateral order”
doctrine.'® As a result, appeals of class certification orders arose very rarely; they either required
satisfaction of the interlocutory appeal standard of 28 U.S.C. § 1292(b) or the grant of a
mandamus petition. Rule 23(f) gives courts of appeal unfettered discretion to accept appeals
from either the grant or the denial of class certification.

The increased appellate consideration of class certification motions has resulted in a
change in the standards employed to determine class certification motions. In the decades
following the 1966 amendments to Rule 23, courts generally granted motions to certify classes in
antitrust cases, especially those involving allegations of horizontal price fixing.'” District courts
interpreted the Supreme Court’s holding in Eisen v. Carlisle-Jacquelin® that Rule 23 does not
permit a preliminary inquiry into the merits at the class certification motion to preclude them
from considering defendants’ evidence that a plaintiff class had not identified any methodology
of proving impact and damages using common proof.”’ However, the Eisen holding, so
interpreted, conflicted with a later Supreme Court pronouncement in a class certification case in
General Telephone Co. of the Southwest v. Falcon™ that courts must apply a “rigorous analysis”
to class certification motions. As more circuit courts considered class certification appeals
following the adoption of Rule 23(f), more of them have embraced the “rigorous analysis” test.
This change was predicted to result in a greater rate of denial of class certification motions even
in direct purchaser cases.”

CAFA and Indirect Purchaser Cases

The second development that may affect the viability of class certifications in antitrust
cases was the 2005 passage of the Class Action Fairness Act (“CAFA”), now codified as 28
U.S.C. 1332 (d) et. seq. CAFA was enacted to reduce “abuses of the class action device” that
“harme[d] class members,” “adversely affected interstate commerce,” and “undermined public
respect” for the judicial system.”* Among other problems, Congress found that settlements
involve “little or no recovery for the class members themselves,” while the class lawyers
“receive excessive attorneys’ fees.””> Congress also found that plaintiffs’ use of state—rather
than federal—courts to prosecute class actions harmed defendants because, among other reasons,

8 Coopers & Lybrand v. Livesay, 437 U.S. 463 (1978).

19 See, eg, ABA SECTION OF ANTITRUST LAW, ANTITRUST LAW
DEVELOPMENTS 901 n.543 (6th ed. 2007) (collecting cases).

20 417 U.S. 156 (1974).

21 Ian Simmons et al., Without Presumptions: Rigorous Analysis in Class Certification

Proceedings, 21 ANTITRUST 3 (Summer 2007).

2 457 U.S. 147 (1982).

23 Simmons, supra note 21, at 64; see also lan Simmons, Rigorous Analysis in Antitrust

Class Certification Rulings: Recent Advances on the Front Line, 23 ANTITRUST 1 (Fall

2008).
H S. Rep. No. 109-14, at 29 (2005).
25 Id. at 14.



state courts sometimes act in ways that demonstrate bias against out-of-state defendants.?
Congress sought to cure these perceived ills by giving the federal courts original jurisdiction over
most class actions.

CAFA was significant in antitrust cases because of the growth of antitrust class actions in
state courts after the Supreme Court’s holding in //linois Brick v. Illinois®’. There, the Court
held that only direct purchasers could sue antitrust defendants under Section 4 of the Clayton
Act. This ruling had the effect of eliminating consumer class actions against antitrust defendants
under the Sherman Act. As a result, many states adopted so-called /llinois Brick repealers,
providing their citizens with a right to sue their remote sellers under state antitrust law. The
Supreglgle Court (somewhat surprisingly) legitimized these repealers in California v. Arc America
Corp.

Initially, state courts confronted with class certification motions in antitrust indirect
purchaser cases largely denied them, even in cases in which the federal courts, consistently with
class certification standards at the time, had certified them. A seminal study of indirect
purchaser lawsuits in state court by William H. Page in 1999 concluded that most state courts
denied class certification motions, finding that issues common to the class did not predominate
over individualized questions of impact and damages.”” He attributed this difference to the fact
that “the problem of proof in an indirect purchaser case is intrinsically more complex, because
the damages model must account for the action of innocent intermediaries who allegedly passed
on the overcharge.”’

However, the same commentator observed a substantial change in the rate of state court
class certifications after the government’s successful monopolization case against Microsoft.>!
Following that ruling, plaintiffs filed consumer suits against Microsoft in most states. Professor
Page found that state courts had overwhelmingly certified these indirect purchaser cases against
Microsoft, even if they had denied them in other contexts.”> While his earlier study showed a
37% rate of class certifications in indirect purchaser cases, those same courts certified almost
80% of the cases against Microsoft. Perhaps it is not a coincidence that these certifications
directly preceded CAFA’s passage.”>

26 Id. at 8.
27 431 U.S. 720 (1977).

2% 490 U.S. 93 (1989).

29 William H. Page, The Limits of State Indirect Purchaser Suits: Class Certification in the

Shadow of 1llinois Brick, 67 ANTITRUST L.J. 1 (1999).

30 Id. at 12.

3 William H. Page, Class Certification in the Microsoft Indirect Purchaser Litigation, 1 J.

OF COMPETITION L. & ECON. 2, 303 (June 2005).

32 Id. at 12.

33 See, for example, Judge Alsup’s discussion of this coincidence in In re GPU Antitrust

Litigation, 253 F.R.D. 478 (N.D. Cal. 2008).



An Informal Survey Of Results

We examined class certification decisions in direct and indirect purchaser cases from
2005 through 2010 in an effort to determine whether federal court application of the rigorous
analysis standard in assessing class certification motions has had a differential effect on the two
types of putative class motions. The results are displayed in Appendix A. We found fourteen
cases that considered motions to certify direct and indirect purchaser putative classes. In four of
those cases, the courts certified the direct class and denied certification to the indirect class. In
another four cases, the court denied both certification motions. Three other cases (Intel, Flash
Memory and New Motor Vehicles) involved only motions to certify indirect purchaser classes
and the courts denied two of those; also, a Special Master has recommended denial of class
certification in the [ntel case. Thus, courts have denied eleven of the seventeen indirect
purchaser certification motions (64.7%) that we have identified in the years since CAFA has
brought them into federal court. In contrast, courts granted direct purchaser certification in
twenty-one out of the thirty cases that presented such motions, or 70% of them.

These results directionally support the theory that indirect purchaser class certification
motions are more vulnerable to denial in federal courts because of the application of the federal
rigorous analysis standard. They are even more vulnerable than they were when state courts
considered indirect purchaser class certification motions before the Microsoft certifications
changed the balance there.

In addition, the results support the findings of others that the application of the “rigorous
analysis” standard to class certification motions in direct purchaser cases has not significantly
affected the willingness of courts to certify them. Our informal survey results are consistent with
the policy considerations that supported Illinois Brick, particularly the conclusion that an
antitrust violation injures the direct purchasers most directly and that therefore the judicial
system is best equipped to deal with that injury on a broad basis.
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