HOW DOES WOTUS AFFECT YOUR CLIENTS’ WETLANDS?
Environmental & Land Use Law
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O

n August 28, a new
rule promulgated by
the U.S. Environmental
Protection Agency
(EPA) and the U.S. Army Corps
of Engineers took effect in Florida.
80 Fed. Reg. 37054 (June 29, 2015).
The rule, called WOTUS, seeks
to clarify the definition of “waters
of the United States,” which is
critical to those agencies’ regulatory
jurisdiction under the Clean Water
Act (CWA).
The CWA prohibits the discharge
of pollutants into waters of the
United States without a permit. The
outer boundaries of what qualifies
as a jurisdiction water have been
unclear for decades. A series of U.S.
Supreme Court cases have indicated
that, while the agencies’ jurisdiction
is broad, it does not extend to the
outer reaches of the Commerce
Clause. See Rapanos v. United States,
547 U.S. 715 (2006); Solid Waste
Agency of N. Cook Cnty. v. U.S. Army
Corps of Eng’rs, 531 U.S. 159
(2001); Riverside Bayview Homes, Inc.
v. United States, 474 U.S. 121 (1985).
One of these cases, Rapanos,
created a great deal of confusion
because the plurality, a concurrence
by Justice Kennedy, and the dissent
all developed different jurisdictional
tests. The agencies have focused on
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