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“Government 
contractors and 
their counsels 
should be 
ever vigilant 
in preventing, 
detecting and 
remedying 
any improper 
procurement 
activity.”

Commission on Wartime Contracting First 
Public Hearing: Burgeoning Waste, Fraud and 
Abuse Investigations

A former Inspector General, a veteran 
contracting auditor, a former prosecutor 
and a former senior official at the US 
Department of State make up part of the 
eight-person Commission on Wartime 
Contracting. This Commission, which 
displayed strong prosecutorial vigor 
at their first public hearing, has been 
legislatively mandated to investigate 
the whereabouts of billions of dollars 
of government contract spending in 
Iraq and Afghanistan. In the midst of 
extensive procurement law reforms 
and the National Procurement Fraud 
Task Force’s mounting caseload, the 
Commission will put many contractors 
under increased scrutiny and, 
potentially, investigation.

Commission on Wartime 
Contracting

Employing its Broad Mandate and 
Investigatory Powers
On February 2, 2009, the Commission 
on Wartime Contracting (CWC), an 
independent legislative commission 
established to investigate wartime 
contracting in Iraq and Afghanistan, 
conducted its first public hearing. 
In their opening statements, the 
Commissioners emphasized the parallels 
between this Commission and the 1941 

Truman Committee (which investigated 
waste, fraud and abuse in defense 
contracting throughout World War 
II). Senator McCaskill (D, Mo.), who 
co-wrote the legislation which created 
the CWC, stressed at the Hearing that 
the government’s contracting practices 
have been a “massive failure,” so a final 
report by the Commission is simply “not 
going to be enough” to remedy what 
she believes to be the absolute lack of 
contractor accountability.1 The Senator 
noted that “a general went to jail after 
Harry Truman finished his work.”2 
Inspired by Truman’s Committee, the 
CWC seeks to identify and disclose 
the conditions that have led to what 
many Commissioners asserted were 
inefficient and inappropriate contracting 
practices. The Chairman of the Hearing, 
Commissioner Thibault, detailed 
the CWC’s “broad” mandate, which 
includes investigating federal reliance 
on contracting; contractor performance 
and accountability; contractor use 
of force; contract management and 
oversight by government agencies; 
waste, fraud and abuse; and potential 
legal violations related to operations 
in Iraq and Afghanistan.3 The National 
Defense Authorization Act outlines 
the CWC’s mandate and provides that 
the CWC may refer any violations 
or potential violations of law to the 
Attorney General.4
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Additionally, the Commission announced 
its intent to cooperate with various 
federal agencies’ Inspectors General 
and obtain information from these 
“cops on the beat,” as the IGs’ “staff 
have literally walked the battlefield 
in pursuit of inefficient contracting 
practices and potential wrongdoing.”5 
Most significantly, the Commissioners 
reinforced the importance of 
coordination between law enforcement 
agencies and the Commission, as these 
agencies’ “perspectives carry power and 
insight.”6 

At this Hearing, Principal Deputy 
Inspector General of the Department 
of Defense Thomas Gimble supported 
such “cooperation and mutual support,” 
and noted that in the recent past the 
“unprecedented” level of formalized 
cooperation among the various 
agencies has created the “ideal fraud 
and corruption fighting federation.”7 
The benefits of this cooperation, he 
explained, include “no duplication of 
effort; information and intelligence 
are shared; resources (e.g., testing and 
polygraph support) are shared; and 
agents consult and assist each other.”8

The focus of this initial Hearing was 
the Special Inspector General for Iraq 
Reconstruction (SIGIR) report “Hard 
Lessons: The Iraq Reconstruction 
Experience” presented by Special 
Inspector General (IG) Stuart Bowen.9 
The Report, in part, details SIGIR’s 
“robust investigative capacity” to pursue 
allegations of contractor waste, fraud 
and abuse.10 SIGIR reported that, since 
2003, its investigations have resulted in 
at least 35 convictions stemming from 
criminal misconduct committed during 
the US reconstruction program; 13 of 
those convictions were obtained just in 
the last year.11 

At the Hearing, IG Bowen confirmed 
that, with the assistance of the Criminal 
Investigation Division of the US Army, 
he now has 72 active cases.12 Of those 
open cases, IG Bowen testified that 
he anticipates 25-30 new indictments 

within the next year. This burgeoning 
caseload may be attributed, in part, to 
the ongoing two-year joint investigative 
audit effort (where the SIGIR office 
reviews billing statements, questionable 
payments and other indicators of 
fraud). SIGIR IGs (as well as Special 
Inspector General for Afghanistan 
Reconstruction (SIGAR) IGs) have 
considerable resources to carry out their 
investigations. Recently, they were given 
the authority to issue subpoenas for 
information and documents, administer 
oaths for taking testimony, and have 
ready access to agency heads and direct 
access to all records and information of 
the agencies.13

US law enforcement investigations 
in Afghanistan and Iraq have led to 
the prosecution of both contracting 
companies and their employees. 
For instance, on August 21, 2008, 
six individuals and two government 
contracting companies were indicted 
for their participation in a vast bribery 
scheme. An Army Major who served 
at the Bagram Airfield in Afghanistan 
(BAF) and an Air Force Technical 
Sergeant/contracting officer at BAF 
were two of the defendants charged. 
These two men were indicted for 
receiving bribes in exchange for steering 
BAF contracts to provide cement 
bunkers and barriers, as well as asphalt 
paving services, to allegedly corrupt 
contractors. 

The four men (along with their 
respective companies) who allegedly 
paid the bribes were also indicted; and 
on August 25, 2008, those men were 
arrested as they entered the United 
States at O’Hare Airport in Chicago. The 
investigation is ongoing. In another case, 
Eagle Global Logistics (EGL), a global 
transportation and information services 
company, paid $750,000 in August 2008 
to settle the civil allegations that its 
employees provided gratuities to KBR 
employees responsible for overseeing 
EGL’s subcontract with the Army for 
support of military operations in Iraq. 
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Mandatory Disclosure Rule

Imposing Reporting Obligations 
to Increase Referrals of Illicit 
Conduct to the Government
At the Hearing, Department of Defense 
Inspector General Gimble confirmed the 
recent success of SIGIR’s investigations.14 
IG Gimble predicted that the Mandatory 
Disclosure Rule, which was issued  
on November 12, 2008, will lead to  
“[g]reater revelations of misconduct” 
among government contractors and 
“cause a significant workload increase 
for investigators and prosecutors.”15 

The Mandatory Disclosure Rule 
amended the Federal Acquisition 
Regulation (FAR) to establish mandatory 
disclosure requirements for certain 
violations of federal criminal law and 
for violations of the civil False Claims 
Act.16 Generally, the Rule requires a 
federal contractor or subcontractor to 
timely disclose to the relevant agency’s 
Office of Inspector General and/
or the Contracting Officer whenever 
they have “credible evidence” of such 
violations, or potential violations.17 A 
failure to timely disclose these violations 
(in addition to a failure to disclose 
“significant overpayments”) could 
lead to the contractor’s suspension 
or debarment, or the imposition of 
criminal sanctions.18 In addition, this 
Rule obligates government contractors 
to establish a business ethics awareness 
and compliance program, with minimum 
requirements for an internal control 
system. 

National Procurement Fraud 
Task Force

Coordination and Cooperation 
with Federal Law Enforcement 
Agencies
The investigating components of 
the National Procurement Fraud 
Task Force have been very active in 
referring cases of contract fraud to other 

agencies. The Task Force was originally 
created in 2006 to promote the early 
detection, prevention and prosecution 
of procurement and grant fraud 
associated with increased contracting 
activity for national security and other 
government programs. In essence, this 
group is a partnership of more than 
35 investigative and law enforcement 
agencies, in an effort to allocate 
resources effectively in procurement 
fraud cases. The Task Force works 
hand-in-hand with Office of Inspector 
General special agents who have the 
authority to serve subpoenas, seek and 
execute arrest warrants, make arrests 
and carry firearms. 

Since their inception, the Task Force 
has tallied more than 400 civil and 
criminal procurement fraud cases with 
more than 300 of these cases resulting in 
criminal convictions.19 The Department 
of Justice and the United States 
Attorney’s Offices are responsible for 
prosecuting these cases. The criminal 
cases include offenses such as false 
claims, grant fraud, false statements, 
bid rigging, kickbacks, bribery, false 
testing, defective pricing and product 
substitution. The civil procurement fraud 
cases arise from agency referrals and 
qui tam actions filed under seal pursuant 
to the False Claims Act. Attorneys from 
the Criminal Division often work closely 
with those in the Civil Division to review 
potential cases, subject to the applicable 
rules concerning parallel proceedings.

Inspector General Gimble, at the 
Hearing, highlighted the success 
and expansive reach of the National 
Procurement Fraud Task Force.20 
In particular, IG Gimble touted the 
International Contract Corruption 
Task Force (ICCTF), an outgrowth of 
the National Procurement Fraud Task 
Force, for employing a comprehensive 
approach to overseeing international 
corruption and procurement fraud 
cases.21 The ICCTF has established a 
Joint Operations Center (JOC) to serve 
as the nerve center for the collection 
and sharing of intelligence concerning 



4 Number 805 | February 10, 2009

Latham & Watkins | Client Alert 

corruption and fraud related to funding 
for the Global War on Terrorism. The 
JOC is located in Washington, D.C. 
and is a target-specific program of the 
FBI’s Public Corruption Unit. The FBI 
has been playing a key role in this Task 
Force. FBI Director Robert S. Mueller 
III has testified that they have “agents 
on the ground in the Middle East, 
investigating nearly 60 cases” for this 
Task Force.22

Conclusion

Suggested Practices and Future 
Commission Hearings
Government contractors and their 
counsels should be ever vigilant in 
preventing, detecting and remedying 
any improper procurement activity. In 
light of the Commission’s fact-finding 
mission and articulated desire to reach 
out to the contracting community, 
particular contractors may want to 
consider:

when contacted by the Commission, •	
providing them with relevant 
facts and information so that the 
Commission’s record is complete 
and accurate, rather than based on 
flawed assumptions or incomplete 
information;
immediately implementing internal •	
controls and investigatory capacity, 
due to the advent of the Mandatory 
Disclosure Rule;
tracking the manner, means and time •	
that the government uses to address 
the mandatory disclosures, should 
the contracting community decide to 
propose modifications to the FAR;
having their counsel explain to them •	
the milestone, reporting and audit 
obligations in their government 
contracts to avoid creating inadvertent 
red flags that will require or prompt 
inquiry from the Commission or 
Federal agencies.

The Commission’s next hearing 
will focus on the Logistics Civil 
Augmentation Program (LOGCAP), a US 
Army initiative for peacetime planning 
for the use of civilian contractors in 
wartime and other contingencies.23 The 
Commission also noted that they will 
gather testimony from the contractor 
community in their future inquiries and 
hearings.24 Latham & Watkins’s White 
Collar and Government Investigations, 
and Government Contracts Practice 
Groups will continue to provide updates 
on the Commission’s future hearings. 

*  *  *

The Latham & Watkins White Collar 
and Government Investigations Practice 
Group is comprised of a former Assistant 
Attorney General and a former Deputy 
Assistant Attorney General of the 
Criminal Division for the Department of 
Justice, a former Chair of the National 
Procurement Fraud Task Force, and 
individuals who have testified before 
the US Congress on numerous occasions 
regarding government contracting 
issues.
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