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How can two or more
highly trained, credentialed
professionals come to
different conclusions on
the value of a business?
This question remains a
perplexing query for family
law attorneys, litigants, and
judges alike. In the realm of
business valuation in family
law, conflicts often arise
due to varying contextual viewpoints
of information and methodologies
employed by professionals. Valuing
a business accurately is crucial for
making informed decisions, whether it
involves buying or selling a company,
settling disputes, or securing financing.
Nevertheless, variation in inputs and their
contextual significance result in users of
business valuation reports being faced
with differing conclusions of value. As
aptly stated by Dr. Shannon Pratt, * [tlreatment of
various issues in valuation is more diverse from one
jurisdiction to another in marital dissolution cases
than in any other context of business valuation.™
Coupled with the complexities of a valuation (i.e.
different approaches and methods, discount rates,
growth rates, discount for lack of marketability,
etc), family law attorneys face the onerous task of
identifying, assessing, and critically analyzing these
inputs and their contextual implications.
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Valuation practitioners rely on an array of inputs -
data, empirical facts, and underlying assumptions
- to construct their valuation models. The specific
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selection of these inputs
significantly influences
the valuation's results.
For example, relying on
an assumption that an
individual business owner is
either underpaid or overpaid,
coupled with the resulting
normalization adjustment,
can impact the valuation by
hundreds of thousands of
dollars. This is just one example family
law attorneys and their clients encounter
when trying to “reconcile” valuation
differences.
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An effective approach for family law
attorneys to follow is to identify and
assess: (1) where the variations exist
between differing opinions of value; and
(2)the basis forthe valuation professional's
assumptions and assertions. Thisis easier
said than done without knowing where to
look. In the context of family law, two common issues
recurrently lead to differing valuation conclusions:
premise of value, and valuation methodologies.

When valuing businesses in Florida divorces,
attorneys and valuation practitioners rely on the
guidance from and the interpretation of such seminal
cases as Thompson,? Weinstock,3Kearney,* and, more
recently, Stephanos.? In each of these cases, litigants
along with their valuation professionals come to
differing value conclusions depending on whether
a business should be valued on a going-concern
basis or on a liquidation basis (referred to as “premise
of value" within the profession's texts). “A premise of
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value is an assumption regarding the most likely
set of transactional circumstances applicable to the
subject valuation (e.g., going concern or liquidation
- either orderly or forced).” In the course of litigation,
discovery is focused on defining, interpreting, and
presenting to the trier of fact, as wellas to the other
party, what is the most likely set of transactional
circumstances in a business when considering the
definition of personal goodwilland its interpretation
within a matter's unique set of circumstances. It
is those set of circumstances that can produce
unreliable or inaccurate valuation results.

Itis common for valuation professionals to expand
the definition of the traditional premise of value
from a going concern to a liquidated value when
assumptions related to the "value" of a marital
litigant within the subject company is in dispute.
Litigants who are owners and/or work within
the business have their own set of assumptions
regarding their involvement and input (e.g. worth)
that differ from economic or market realities.
Valuation professionals may be influenced wrongly
by such assumptions causing alternative premises
of value’ such as:

* Value in continued use, as part of a going-con-
cern business enterprise;

* Value in place, but not in current use in the
production of income;

* Value in exchange, as part of an orderly
disposition; and
* Valueinexchange, as part of a forced liquidation.

Other concepts, commonly defined in valuation
literature as value to holder or value in exchange,
may also lead to biased assumptions resulting in
unreliable orinaccurate valuation results. However,
attorneys need to remember that the standard in
Florida divorce courts is fair market value, which
is defined, in part, within Internal Revenue Service
("IRS") Revenue Ruling 59-60 as:

‘the price at which the property would
change hands between a willing buyer

and a willing seller when the former is
not under any compulsion to buy and
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the latter in not under any compulsion

to sell, both parties having reasonable
knowledge of relevant facts. Court
decisions frequently state in addition
that the hypothetical buyer and seller are
assumed to be able, as well as willing..”

The important term in that definition is “willing".
Attorneys, along with their respective valuation
professionals, should present a conclusion of value
grounded in the concept of a willing seller, rather
than an unrealistic value steeped in a perception
of self-worth in the economic market. Litigants
who are business owners tend to harbor an inflated
perception of their worth within their own business
enterprise, which is expressed in some conclusions
of value. By understanding the causal connection
between the fair market value standard along
with the appropriate premise of value to be used,
attorneys can assist the trier of fact in understanding
if the valuation results align with accepted standards.

If goodwillor premise of value issues aren't present
(i.e. asset approach-Lliquidation vs. income or market
approach), itis likely that the professionals are utilizing
the same approach. Forinstance, consider a scenario
where a lawyer-owner is a party in a divorce, and
both valuation professionals agree on the amount of
goodwill, aswellas agree to utilize a net asset value.
Despite this alignment however, there are valuation
differences that may be due to the varying amounts,
or types, of assets on the ‘balance sheet' used in the
net-asset valuation approach. This is complicated
further when two valuation professionals come to
different conclusions of value by employing income
or market valuation approaches.

In the market approach, the use of different
valuation multiples is a potential distinction that can
be investigated on the quality and applicability of the
data used by the professional. An attorney should
be meticulous in eliciting detailed information from
valuation professionals that illustrates the rationale—
both qualitative and quantitative—underpinning the
selection of multiples and their relevance to the

continued, next page
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BUSINESS VALUATION DISPUTES
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subject company being valued. Factors like revenue
size, industry specifics, the timeline of transaction
data, and analogous information serve as key
considerations aiding legal counsel in thoroughly
reconciling disparities in valuation viewpoints.

If the valuation professional used the income
approach, such as capitalization of earnings,
differences generally emanate from three key areas:

1. Growth Rate;

2. Discount Rate; and/or

3. Cash Flow.

Forinstance, within the cash-flow analysis applied
in the income approach, the contemplation of
normalizing adjustments for owner-occupied
properties in considering the fair market value
for rent, often necessitates an appraisal, or it may
result in varying estimates between valuation
professionals. Similarly, normalizing adjustments
for owner-compensation or renumeration for family
member employees involve analyses of different
sources that can significantly differ among valuation
practitioners.

Discount rates and growth rates also diverge
between valuations, which stems from valuation
experts using subjectivity when scrutinizing the
subject company's risks and anticipated future
benefits. In analyzing a Company Specific Risk
Premium, a family law attorney may find it prudent
to scrutinize the criteria employed to establish
such premium-components, and then compare
the responses provided by opposing experts. In
addition, growth rates should reconcile with the
business history, its associated risks, the owner's
level of involvement and significance, and the life
cycle of the business and its industry.

Thereisa plethora of articles that discuss a number
of scenarios and examples of how differences
may arise, but in the context of a specific case
where valuation professionals share an identical
dataset and fact basis, the assumptions employed
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in any of the three aforementioned areas can
have material impacts on conclusions of value.
Throughout the discovery process, counsel would
benefit by focusing on the specific information and
assumptions utilized by the valuation professionalin
these areas to determine where they differand why.

Below you will find common questions® that
family law practitioners can use as a foundation for
reconciling divergent outcomes across valuation
appraisals:

Business Valuation Bench Book Questions

1. Under the facts and circumstances of the
case, has the expert chosen the correct
premise of value and standard of value?

2. Has the expert considered the market,
income, and asset approaches and what is
his or her support for using one approach
over the other?

3. Does the expert have a thorough under-
standing of the business and has he or she
considered the eight factors of Revenue
Ruling 59-607?

4. Which expert has the more reasonable,
understandable, and supportable adjust-
ments to the income?

5. Forthe reasonable compensation adjustment,
would a nonowner employee perform this
work for this amount of money?

6. Why does the expert believe his or her deter-
mination of the normalized income to capi-
talize best represents the expected future
performance of the company?

7. For the cap rate, has the expert adequately
explained the components of discount rate,
especially the specific company risk premium
and the appropriate long-term growth rate in
light of past performance, and the expected
future performance, the economic and in-
dustry conditions?

8. Has the expert matched the income to the
cap rate?

9. For the DCF method, why does the expert
believe the (multiperiod) DCF method is more
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appropriate than the (single-period) capital-
ization of earnings method?

10. Underthe DCF method, can revenues realis-
tically grow at the projected rates and do the
expenses support the revenues?

11. Does the discount rate for the DCF adequate-
ly present the risk of achieving the projected
income?

12. Forthe asset approach, is this an asset hold-
ing entity or an asset-intensive business such
as real estate, which is appropriate for the
methodology?

13. For excess earnings, which expert provided
the best documentation and explanation
for:

a.. Return on net tangible assets; and

b. Cap rate on excess earnings.

14. Forthe market approach, is the sale of assets
or stock; for an asset sale, what assets are or
are not included in the sales price?

15. Have appropriate adjustments been made
to make the companies or transactions
comparable?
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