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LABOR AND EMPLOYMENT CLIENT ALERT
Unpaid Summer Interns: Too Good to be True?
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SUMMARY

On April 21, 2010, the U.S. Department of Labor (“DOL”) posted a fact sheet
on its website, www.dol.gov, to clarify its long-standing position that the
circumstances are “quite narrow” under which “for-profit” private sector
employers may hire unpaid interns. Internships in the “for-profit” private
sector will “most often be viewed as employment,” and therefore
compensable, unless the intern qualifies as a trainee rather than an
employee under the following six (6) criteria:

= The internship is similar to training that would be given in an
educational environment;

= The internship experience is for the benefit of the intern;

= The intern does not displace regular employees, but works under
close supervision of existing staff;

= The employer that provides the training derives no immediate
advantage from the intern’s activities, and, on occasion, the
employer’s operations may actually be impeded,;

= The intern is not necessarily entitled to a job at the end of the
internship; and

= The employer and the intern understand and agree that the intern is
not entitled to wages for the time spent in the internship.
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UNPAID SUMMER INTERNS: TOO GOOD TO BE TRUE?

“If you’re a for-profit employer or you want to pursue an internship with a for-profit employer,

there aren’t going to be many circumstances where you can have an internship and not be paid
and still be in compliance with the law.”

Nancy J. Leppink

U.S. Department of Labor, Wage & Hour Division

As quoted by The New York Times, April 2, 2010,

“The Unpaid Intern, Legal or Not,” by Steven Greenhouse

Internships in a Tight Market

With summer right around the corner, high school and college students have begun to hit the
pavement in search of summer jobs. Some of those students hope to land summer jobs -- or
internships -- that will stand-out on their resumes and provide them with real life, practical
experience related to their course of study or occupational aspiration.

On the flip side, the Florida business community continues to recover from a prolonged
economic downturn. While some employers slowly have begun to rehire employees who have
been laid off over the past few years, other employers continue to cut costs, overhead, and
personnel. The unemployment rate in Florida continues to hover around 12%. What does this
mean for students seeking internships? Unfortunately, it may mean the availability of fewer
internships, particularly for those students who expect to be paid for their time.

Employers, beware! Sure, filing may be backing-up, storage rooms may be in need of
organization, additional coverage would be nice while full-time employees take summer
vacations, and there are countless clerical tasks and “special projects” that have gone
unaddressed since last summer’s interns left. If you are a for-profit, private sector employer,
however, resist the temptation to bring unpaid summer interns on-board to address these
types of needs, even if the students appear ready and willing to work for free.

Trainee or Employee? The Six Criteria

On April 21, 2010, the U.S. Department of Labor (“DOL”) posted a fact sheet on its website,
www.dol.gov, to clarify its long-standing position that the circumstances are “quite narrow”
under which for-profit, private sector employers may hire unpaid interns. This rule stems from
the broad definition of the term “employ” -- to suffer or permit to work -- under the Fair Labor
Standards Act (“FLSA”). The FLSA is the federal law that governs the payment of minimum
wage, overtime compensation, and child labor. As stated in the DOL fact sheet, internships in
the “for-profit” private sector will “most often be viewed as employment,” and therefore
compensable, unless, applying the following six (6) criteria, the intern qualifies as a trainee
rather than an employee:


http://www.dol.gov/

STEARNS WEAVER MILLER
WEISSLER ALHADEFF & SITTERSON, PA.

= The internship, even though it includes actual operation of the employer’s
facilities, is similar to training that would be given in an educational
environment;

» The internship experience is for the benefit of the intern;

» The intern does not displace regular employees, but works under close
supervision of existing staff;

= The employer that provides the training derives no immediate advantage from
the intern’s activities, and, on occasion, the employer’s operations may actually
be impeded;

» Theintern is not necessarily entitled to a job at the end of the internship; and

» The employer and the intern understand and agree (preferably in writing) that
the intern is not entitled to wages for the time spent in the internship.

According to the DOL, if all of the above factors are satisfied, then an employment relationship
does not exist under the FLSA, which means that the intern is not an employee entitled to
payment of minimum wage or overtime compensation. Application of the six (6) factors
requires a fact intensive analysis. Generally speaking, however, the more the internship is
structured around a classroom, academic, or true learning experience -- such as when a college
or university exercises oversight and even provides the student with class credit, or where
reports must be provided to a college or university detailing the intern’s experience and
progress -- the greater the likelihood that the internship may be unpaid.

| f You Can.Answer “Yes

Is the intern regularly performing productive tasks that are unique to your business, as opposed
to acquiring general skills that may be used in multiple employment settings? Does your
business derive an immediate advantage because the intern is spending a significant amount of
time assisting customers, filing, or performing clerical work? Is it difficult to distinguish
between the work being performed by the intern and the work being performed by your
regular employees? Did you bring the intern on-board as a favor to a friend or client, or
because it was cheaper than hiring a paid temp or employee to perform the same tasks? If you
had not hired the intern, would you have increased the hours of other employees to perform
the tasks assigned to the intern? Are you using the internship as a “trial period,” at the
conclusion of which you will decide whether to officially hire the intern as an employee?
Certainly, these are not the only relevant questions, but if you answered yes to any of these
guestions, then you should at least explore further whether your intern is really an employee
entitled to minimum wage and overtime compensation under the FLSA.
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Renewed DOL Focus

In past years, unpaid internships have not received significant attention as potential wage and
hour violations, in part because students themselves may not have known that they were
entitled to compensation for their time. Those that were aware of the compensation
requirements may not have come forward out of fear that doing so could have jeopardized
their chances of landing a full-time job with the sponsoring company. The intern/employee
issue also does not appear to have been among the DOL’s enforcement priorities over past
years.

With the recent publication of the DOL fact sheet, there appears to be a renewed DOL focus on
this issue. For students seeking internships, an unintended consequence of the DOL’s renewed
focus may be that companies still recovering from the economic downturn abandon internship
programs altogether.

Companies can benefit from having students work during the summer months, and students
can benefit from the experience as well. Employers should not necessarily jettison the idea of
bringing students on-board during the summer months just because the FLSA may require
payment of minimum wage (currently $7.25 per hour) and overtime compensation (at time and
one-half the regular hourly rate for hours worked over 40 in a workweek). If done correctly, the
student may get a small dose of “real life experience,” and you may be able to catch-up on
some of the “special projects,” even if clerical in nature, that have been on your “to do” list for
months.

Liability for retaining unpaid interns in the “for profit” private sector is not limited to minimum
wage and overtime compensation. Failure to treat interns as employees also may have
potential ramifications with respect to workers’ compensation insurance, unemployment
compensation insurance, tax laws, and state and federal discrimination laws. If interns are
under 18 years of age, then child labor laws may be implicated as well.

Volunteer Work in Non-Profit Sector

Notwithstanding the 6-factor test mentioned above, the DOL has stated that individuals may
volunteer their time, freely and without anticipation of compensation, to non-profit
organizations for religious, charitable, civic, or humanitarian purposes. Also, under certain
circumstances, individuals may perform volunteer services for units of state and local
governments. The FLSA also excludes from the definition of “employee” individuals who
volunteer their services for humanitarian purposes to private, non-profit food banks.

These materials are distributed by Stearns Weaver Miller Weissler Alhadeff & Sitterson, P.A. as a service to clients and other interested
individuals and are provided for informational use only. This material should not be considered legal advice and should not be used as such.
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ABOUT THE LABOR AND EMPLOYMENT DEPARTMENT

We understand that our clients are in an extremely competitive business market and that
employers (large and small in both the public and private sectors) need timely, practical
business-oriented advice on labor and employment issues. We understand that our clients
must deliver services faster and better to remain competitive and profitable. We also
understand that “human resources” are not a commodity, but real people with real workplace
problems that are often difficult for our clients to address alone. We believe that partnering
with our clients to provide strategic preventive counseling, training (in English, Spanish and
Creole), audits and legal representation is the best antidote to complex and challenging
workplace problems.

We also believe that if our clients become involved in a lawsuit, grievance, arbitration, claim of
discrimination or wrongful discharge in any legal forum, they each deserve ethical and zealous
representation. We are experienced trial attorneys, not just “litigators.” We are also labor
attorneys with “in the trenches” experience in dealing with unions seeking to represent blue
collar, white collar and professional employees.

Range of Services

» Employment Discrimination Litigation Strategy
» Employment Law Consulting

= Labor Law

= Litigation

» Litigation Avoidance

» Representation before Administrative Agencies

Top Ranked in Florida

“The team, comprised of 18 attorneys in Miami, Tampa and Fort Lauderdale, offers a superb
service and extremely high-quality work. The group is considered to be among the best in the
state and the lawyers have a great depth of experience across a range of areas including union
avoidance issues, employment discrimination litigation, noncompete agreements, and
representing clients before administrative agencies. However, its practice is by no means
confined to these areas and the lawyers are also adept at dealing with a broad range of issues
including increased amount of litigation of late, particularly in relation to age discrimination and
wage and hour class action along with FLSA-related matters. The team has been described as
synonymous with labor and employment in Florida and extremely experienced.”

C Chambers USA, 2009



